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I NTRODUCTI ON

The United States Environnmental Protection Agency (EPA) and the New York State Departnent of Environnental
Conservation (NYSDEC) announce this Explanation of Significant Differences (ESD) to explain

nodi fication to the selected renedy for the final destruction and di sposal of Love Canal dioxin-

contam nated sewer and creek sedinents. These nodifications are enbodied in proposed changes to a

partial consent decree between the United States and the State of New York and the Cccidental Chem cal
Corporation (OCC) in the United States District Court for the Western District of New York.

The remedy selection for the destruction and di sposal of Love Canal sewer and creek sedinents was
docunented in the Cctober 26, 1987 Record of Decision (ROD) for the Love Canal site (Site). The

sel ected remedy in the 1987 RCOD required that sewer and creek sedi nents, |eachate treatnment residuals,
debris, and haul road naterials be thernmally treated on-site at Love Canal in a thermal destruction unit
(TDU) and that the treatnent residuals be disposed in selected areas on-site. |n 1989, the United States
and the State of New York and OCC entered into a Partial Consent Decree (PCD). In the PCD, OCC agree to
i mpl ement portions of the 1987 ROD at its Niagara Falls Plant instead of at Love Canal. A public notice
announci ng the first ESD, which identified the PCD nodifications to the 1987 ROD, was published in The

Ni agara Gazette and The Buffal o News on June 1, 1989.

Thi s ESD announces further nodifications to the 1987 ROD that are enbodied in a proposed nodification to
the 1989 PCD that is being lodged in the U S. District Court simultaneously with the publication of this
ESD.

The proposed nodification to the PCD that is discussed in this ESD will be the subject of a public comment
period. As discussed below, there will be no separate conment period with respect to this ESD. Any
coment s received on the subject natter that is common to the proposed PCD nodification and this

ESD wi || be addressed in the context of the comment period for the proposed nodification to the PCD.

EPA is issuing this ESD in accordance with Section 117(c) of the Conprehensive Environnental Response,
Conpensation, and Liability Act (CERCLA), as anended, 42 U S.C. § 9617(c), and Section 300.435(c)(2)(i) of
the National G| and Hazardous Substances Pol |l ution Contingency Plan (NCP), 40 C F.R 8300.435(c)(2)(i).
This ESD and those docunments which formthe basis for the decision to nodify the response action will be
incorporated into the Adm nistrative Record maintained for the Site in accordance with Section

300. 835(a) (2) of the NCP.

The Administrative Record is available for review during business hours at EPA Region I, 290 Broadway, New
York, New York 10007-1866 at (212) 637-4308, and at the information repository at EPA, Carborundum

Center, 345 3rd Street, Room 530, N agara Falls, Ny 14303 at (716) 285-8842.

SUWARY OF SI TE LOCATI ON, HI STORY, CONTAM NATI ON PROBLEMS AND SELECTED REMEDI ES

The site is located in the southeast corner of the Gty of NN agara Falls, New York and is approxinmately
one-quarter mile north of the NNagara River. Between 1942 and 1954, Hooker Chenicals & Pl astics

Cor poration (Hooker) disposed of over 22,000 tons of chemi cal wastes in Love Canal. Hooker deeded the Love
Canal property to the Gty of Nagara Falls Board of Education in April 1953. An elenentary school was
built adjacent to the central portion of the Canal. During the 1950's, hone construction accelerated in

the area, and by 1972 area | ots had been conpl etely devel oped, including lots with backyards directly



abutting the landfill property.

In the md-late 1970's, wastes were observed on the surface of the landfill and in the basements of homes
abutting the Canal. The site is contamnated with various volatile organi c conpounds, dioxin, pesticides
and heavy netals. The Conmi ssioner of the New York State Department of Health declared a state of
emergency at Love Canal on August 2, 1978. President Carter declared two environnental energencies at Love
Canal on August 7, 1978 and May 21, 1980, enabling the federal government to provide financial assistance
to the State for the initiation of remedial nmeasures and rel ocation assistance to the

resi dents.

The first phases of the renedial activities at Love Canal began in Cctober 1978, including Site containment
and cutting of f of sewer |ines contam nated by | eachate migrating fromLove Canal.

On May 6, 1985, EPA issued a ROD for the Site which, anong other things, called for the renoval of

di oxi n-cont am nat ed sedi nents fromspecific stretches of Black and Bergholtz creeks and stormand sanitary
sewers, and the interimstorage of these sedinents in a containnent facility. The sewer cleaning work was
conpleted in |ate 1987.

On Cctober 26, 1987, EPA issued a second ROD for the Site which required that all sewer and creek dioxin-
contam nat ed sedi ments together with contanminated debris and treatnment residuals fromthe on-site | eachate
treatment facility be thermally treated at the Site in a Thermal Destruction Unit (TDU) to siXx nines
(99.9999% destruction renoval efficiency (DRE). Nonhazardous residuals fromthernal treatnment were to be
di sposed in selected areas on-site. The 1987 proposed plan identified alternatives in which the action
level of 1 part per billion (ppb) of dioxin would have triggered a requirenent that the waste be treated,
and nmaterials contam nated with dioxin at |evels below 1 ppb woul d have been able to be | and-di sposed

wi t hout treatnent. However, because segregation of naterial above and bel ow the threshold was considered to
be inmpracticable, the ROD called for the thernal destruction of all materials.

As di scussed above, the PCD nodified certain requirements of the Cctober 26, 1987 RCD. The nost
significant nodification was the change in the siting of the TDU fromthe Site to the OCC Buffal o Avenue
Plant site (OCC Plant Site). OCC was also required to process, bag and transport the excavated sedi nments
and ot her renedial wastes froma staging area at the 93rd Street School site to the OCC Plant Site. OCC
was required to store these materials in a centralized, permtted storage facility and to seek a permt to
incinerate the waste materials in a TDU that was to have been built at the OCC Plant Site instead of at the
Site.

A second nodification of the PCD provided that, after contaninated nmaterials were treated at the OCC Pl ant
Site. The residual materials fromthe thernal treatnent process would not be di sposed of at the Site.

DESCRI PTI ON OF Sl GNI FI CANT DI FFERENCES AND THE BASI S FCR THOSE DI FFERENCES

The selected renmedy in the 1987 ROD, as nodified by the PCD, required that all sedinents fromthe sewers
(2,500 yds3) and creeks (31,000 yds3) renediation, as well as debris (1,300 yds3), haul road naterials
(3,900 yds3), and |l eachate treatnment residues such as spent carbon (200yds3) be incinerated in a TDU to be
constructed on the OCC Plant Site, or in a commercial incineration unit, if available. Federal statues and
regul ati ons woul d require that the nonhazardous residues fromthernmal treatnent be di sposed of in a

Resour ce Conservation and Recovery Act (RCRA), Subtitle C secure landfill.

Subsequent to the entry of the PCD in 1989, the utilization of existing comrercial incineration capacity
outside the Gty of Nagara Falls becane a viable cost-effective alternative for OCC. The consi deration of
comercial alternatives to the TDU was al so responsive to public concern about the construction and
permtting of new hazardous waste incinerators within N agara Falls.

In addition, in June 1990, EPA pronul gated regul ations that affected the waste classification under RCRA of
the di oxi n-contam nated materi al s addressed by the 1987 ROD and PCD. Prior to the 1990 regul ati ons, the

| eachate from Love Canal (as well as the sedinents which contained contam nants fromthe | eachate, and
treatment residues that were derived fromthe | eachate) carried an FO20 RCRA-listed waste classification



whi ch required incineration for destruction of dioxin irrespective of the |evel of dioxin contamnation in
these material s.

The June 1990 regul ations created a new hazardous waste category, F039, which applies to | eachate from

mul tiple sources and wastes derived fromthis | eachate. EPA has determ ned that the Love Canal renedial
wast es shoul d be cl assified as FO039 wastes under RCRA rather than F020 wastes. Under the 1990 regul ati ons,
FO39 wastes containing dioxin can be treated only in facilities whose permits allow for the

treat ment FO39 wastes containing dioxin. F039 wastes nust be treated to neet all applicabl e universal
treatment standards (UTS) [regul atory treatment standards for over 200 organic and inorgani ¢ contam nants,
including dioxin]. The UTS for dioxinis 1 ppb. There currently are several facilities that have been
fully permitted for the incineration of FO39 wastes containing dioxin. Once conpliance with all UTSis
denonstrated, treatnment residues nust be disposed of in a RCRA Subtitle Clandfill.

In summary, as specified in the 1987 ROD and as nodified by the PCD, the selected renmedy required that

all Love Canal sedinents, debris. and treatnment residues be incinerated in a TDU to be constructed on
the OCC site. However, as the result of the above-discussed regul atory changes. OCC s inpl enmentation

of sediment conditioning and handling procedures that were necessary for the interimstorage of sedinents,
as well as the availability of comrercial incineration facilities, the existing remedy is no |longer the
only practicable and safe alternative for renediating the wastes. EPA has deternined that it is no |onger
necessary to thernally treat all contam nated naterials, irrespective of the | evel of contam nation.
Therefore, EPA has decided to nodify the 1987 ROD to all ow segregati on of wastes based upon concentrations
of contam nants in those wastes. Consistent with the FO39 requirenents, those segregated wastes that have
concentrati ons of contami nants below the UTS will not require prior treatnment before |and disposal.

Furthernmore, in addition to problens concerning inplenentability, the 1987 ROD addressed the fact that

the community was concerned about disposal of untreated materials at Love Canal. Wth the proposed

nodi fication to the PCD, wastes with contam nant |evels which exceed the UTS will be treated utilizing
incineration for organic conpounds (at facilities that have denonstrated 99.9999% DRE for di oxi n surrogates
nore difficult to incinerate than dioxin and will be operated at that DRE) and stabilization for netals.
This treatnent will be conducted at commercial facilities instead of at the OCC Plant Site. A such
comercial facilities that are authorized for the treatment of FO39 wastes containing dioxin are | ocated
outside of New York State. The residues fromtreatnment, or wastes that neet UTS without treatnent, will be
di sposed of in a RCRA Subtitle Clandfill. Al of these disposal facilities also are |ocated outsi de of New
York State. Therefore, there will be no | and disposal of nmaterials at the Sire or anywhere within the
vicinity of the Site.

Pursuant to the PCD, OCC dewatered and conditioned creek sediments, which are currently being stored on
the OCC Plant Site. These materials will now be anal yzed for purposes of segregating those portions that
will meet the 1987 ROD action |level of 1 ppb of dioxin fromthose that would not. The UTS for dioxin is
also 1 ppb. In addition to analysis for dioxin, however, the RCRA regulations will also require that the
residual materials be anal yzed for the over 200 contam nants for which there are UTS, including netals.
Only the waste naterials that nmeet the UTS without prior treatnent would be able to be | and-disposed in a
RCRA Subtitle Cfacility.

This alternative would allow OCC to transport the sewer and creek sedinents, large debris, haul road
materials, and | eachate treatment residues to off-site facilities permtted for the treatment, storage, and
di sposal of these materials. Those waste naterials that have | ow | evel s of contaninants that do not exceed
UTS can be landfilled without prior treatnment. Those organic waste materials that do not nmeet RCRA UTS for
organic chemcals including dioxin, will be thermally treated prior to final disposal. RCRA requirenents
further mandate that, after materials are treated, the residues nust be tested to ensure that the UTS have
been net. If the UTS have not been net, the materials nmust be retreated until the UTS have been net. Once
the UTS are net, the treatnent residuals would be disposed in a RCRA Subtitle C hazardous waste |landfill.

Al sediment fromthe sewer renediation, large debris, and spent carbon will be incinerated (4,000 yds3).
However, it is anticipated that most of the hard road materials (approxi mately 4,000 yds3 m nus those
materials generated fromthe sediment dewatering facility) would not require treatnent. Wth respect to the
31,000 cubic yards of creek sedinents, further analysis of these sedinments will provide an estimate of the



percentage of sedinents that meet UTS and may be able to be | and disposed without further treatnment. It is
believed that the najority of the creek sedinents could be landfilled without treatnent. Under certain

ci rcumst ances, The data fromthese analysis night be utilized by OCC to support a petition for a
site-specific variance fromtreatment standards in accordance with RCRA regul ations (40 C. F. R §268. 44).

The overall costs for the treatnent and final disposal of the wastes fromthe renmedial action are expected
to range from$15 mllion (if only 4,000 cubic yards require treatnent) to $27 million (if all materials
require treatment). Actual costs within this range will depend upon the percentage of the 35,000 tons of
haul road materials and creek sedinents that nust be treated (by incineration to nmeet UTS for organic
chenmicals or waste stabilization to meet UTS for netals) prior to disposal in a RCRA Subtitle Clandfill.

The incineration of all Love Canal reredial wastes, as specified in the 1987 ROD and the PCD, would offer a
slightly greater degree of permanence than the |and disposal of materials with |ow | evels of contani nation
wi thout treatnent, as presented herein. Pursuant to the 1987 ROD, the incineration of nmaterials with | ow
cheni cal concentrations woul d destroy some contam nants that are present at |evels below the UTS. This
greater degree of permanence provided by the 1987 ROD renmedy, however, is likely to be mninmal since, if
the UTS requirenments are net without treatnent, the |l evel of contamination in these materials would be
relatively low, and incineration would not result in any substantial incremental environnental benefits
beyond t hose provided by disposal in a RCRA Subtitle C Landfill. 1In addition, EPA believes that the
incremental risks to human health and the environment fromthe | and di sposal of those untreated materials
that already nmeet UTS, along with incineration residuals, would be inconsequenti al .

SUPPCORT AGENCY COMVENTS
NYSDEC has concurred with the findings of the ESD
AFFI RVATI ON OF STATUTORY DETERM NATI ONS

Consi dering the new i nfornati on that has been devel oped and the changes that have been nade to the

sel ected remedy, EPA and NYSDEC believe that the renedy renains protective of hunan health and the
environment, conplies with all federal and state requirements that are applicable or rel evant and
appropriate to this renedial action at this time, and is cost-effective. |In addition, the nodified renmedy
utilizes permanent treatment and alternative treatnment (or resource recovery) technol ogies to the maxi num
extent practicabl e.

PUBLI C PARTI CI PATI ON

EPA and NYSDEC rely on public input to ensure that the concerns of the comunity are considered in
selecting an effective remedy for each Superfund site. To this end, this ESD is being nade available to the
public for review |In accordance with the requirenments of CERCLA, EPA will publish a notice of this ESD in
the | ocal newspapers: The N agara Gazette and The Buffal o News.

Si mul taneously with the publication of this ESD, the United States is | odging a proposed nodification of
the PCD in federal district court which addresses the sane matters as those addressed in this ESD.

Notice of a comment period on the proposed nodification to the PCD will be published in the Federal

Regi ster by the United States Department of Justice. This notice will provide further details concerning
the submi ssion of comments on the proposed nodification to the PCD. The comment period will run for thirty
days followi ng the date of publication of that notice. There will be no separate comment period in this
ESD.

The 1978 ROD, the 1989 PCD, and the proposed nodification to the PCD that is being | odged with the federal
district court will be available for public inspection at the EPA Public Information Ofice,

Car borundum Center Suite 530, 345 Third Street, N agara Falls, New York 14303. The docunents may al so be
reviewed at EPA's Region Il Ofice |ocated at 290 Broadway, New York, New York 10007-1866 by contacting
Ceorge Shanahan, Assistant Regi onal Counsel, at (212) 637-3171. Once the Federal Register notice is

publ i shed, copies of the notice also will be nade avail abl e at the above addresses.



Any comments received concerning the subject matter of this ESD, which are received w thin the 30-day
coment period for the proposed PCD nodification, will be addressed within the context of the proposed PCD
nodi fication. Further information can be obtained by contacting M. Shanahan.

As indicated above, this ESDwill be included in the Site Adm nistrative Record, which is available at the
repositories for public review

Noti ce of Lodgi ng; Second Modification of the Partial Consent Decree on Renediati on Between United States,
State of New York and Cccidental Chem cal Corporation Pursuant to the Conprehensive
Envi ronment al Response, Conpensation and Liability Act

In accordance with Departnental policy, 28 CFR § 50.7, 38 Fed. Reg. 19029, and Section 122(d) of the
Conpr ehensi ve Envi ronment al Response; Conpensation, and Liability Act, as amended ("CERCLA'), 42 U S.C 8§
9622(d), notice is hereby given that on Novenber 15, 1996, a proposed Second Mddification of the Partial
Consent Decree on Renedi ation Between United States, State of New York and Cccidental Chemical Corporation
was |odged with the United States District Court for the Western District of New York in
United States v. Cccidental Chemical Corporation, et al. (Love Canal), Gvil Action No. 79-990(JTC).

The Love Canal litigation was commenced in 1979 seeking injunctive relief and cost recovery in
connection with the disposal by Cccidental of hazardous substance at the Love Canal Landfill Site near
Ni agara Falls, New York. On March 19, 1996, the Court entered a Consent Decree pursuant to which the
United States will recover a total of $137 nmillion (plus interest) in response costs incurred in connection
with the Site. On July 1 ,1994, the Court approved a Consent Judgenent between New York State and
Cccidental under which Cccidental agreed, inter alia, to performoperation and nai ntenance (O8\ of the
renedy at the Site and to pay $98 nillion in settlement of the State's claim The instant Decree will not
affect either of these prior settlenents.

The Second Modification nodifies the Partial Consent Decree on Renediation (PCD), which was
previously entered on Septenber 20, 1989. Under the original PCD, all wastes fromthe Love Canal site
were to be incinerated. Subsequent regul ations provide that certain wastes with low |l evels of toxicity can
be landfilled at licensed facilities. The Second Mddification to the PCD would, upon entry by the Court,
aut horize Cccidental to landfill sone Love Canal wastes in accordance with applicable regulations and
incinerate remai ning wastes. The second Modification will retain the standards for thernal destruction
contained in the original Decree. These standards are nore stringent than are otherw se required under
current regul ations. These changes are described in greater detail in the Explanation of Significant
D fferences (ESD), which was prepared by the United States Environnmental Protection Agency (EPA), and which
acconpani es, and is a part of, the Second Mdification. The instant Decree, of approved by the Court, wll
resolve all outstanding renedial issues in the Love Canal litigation.

The Departnent of Justice will receive, for a period of thirty (30) days fromthe date of this
publication, coments relating to the Decree Mdification. Coments should be addressed to the Assistant
Attorney General of the Environment and Natural Resources D vision, Department of Justice, Washington D.C
20530, and should refer to United States v.Cccidental Chenical Corporation,D.J. Ref. 90-5-1-1-1229.

The proposed Decree Mdification may be examned at the Ofice of the United States Attorney, Western
District of New York at Federal Centre, 138 Del aware Avenue, Buffal o, New York 14202; the offices of

EPA- Region Il at 290 Broadway, New York, New York 10007-1866; and at the Consent Decree Library, 120 G
Street NW, 4th floor, Washi ngton, DC 20005, (202) 624-0892. A copy of the proposed Decree Mdification
may be obtained in person or by mail fromthe Consent Decree Library, 1120 G Street NW, 4th floor,
Washi ngton, DC 20005. In requesting a copy please enclosed a check in the amount of $5.50 (25 cents

per page reproduction costs) payable to the Consent Decree Library.

Bruce S. Cel ber,

Princi pal Deputy Chief, Environnental
Enf or cenent Section, Environnent and



Nat ural Resources D vi sion.
[ FR Doc. 96-30893 Filed 12-3-96; 8:45 anj
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United States Departnent of Justice
Envi ronnment & Natural Resources Division
Envi ronnent al Enforcenent Section

mai | address: messenger address: t el ephone:
Benjam n Franklin Station 1425 New York Avenue, N.W (202) 514-2794
P.Q Box 7611 Room 13005 (202) 514-0097 FAX

90-5-1-1-1229
Novenber 13, 1996

Honorabl e John T. Curtin

United States District Court Judge
Western District of New York
United States Courthouse, Room 624
68 Court Street

Buf fal o, New York 14202

Rodney C. Early

Cerk of the Court

United States District Court
Western District of New York
United States Courthouse

68 Court Street

Buf fal o, New York 14202

Re: United States of Anerica, et al. v. Qccidental Chemical
Corp., et al. (Love Canal Landfill), Gvil No. 79-990C
(WD.NY.)

United States of America, et al. v. Cccidental Chem cal
Corp., et al. (S-Area Landfill), Gvil No. 79-988C
(WD.NY.)

Dear Judge Curtin and M. Early:

I amwiting on behalf of the United States and the State of New York to describe and | odge with the
Court the acconpanying, proposed Mdification to the Love Canal Partial Consent Decree (LCPCD or Parti al
Decree) concerning incineration and di sposal of "Love Canal Renedial Wastes" as that termis defined in the
LCPCD.1 On Septenber 20, 1989, this Court entered the LCPCD

1 An original and two copies of the LCPCD nodification acconpany the letter to the Clerk of the
Court. The original and one of the copies are provided for the files of the Cerk of the

Court. In addition a second copy is provided so it can be file-and date-stanped and returned to me
at the Departnent of Justice in the encl osed, postage-paid envel ope for our records. Finally, under
separate cover, a third copy is being expressed to the Court. Please note that, as an aid to the
Court, its copy between the United States, the State of New York, and the Cccidental Chem cal
Corporation (OCC) in the Love Canal Landfill litigation. The LCPCD requires, inter alia, that OCC
thermally treat all Love Canal renedial wastes in a Thermal Destruction Unit (TDU) to be constructed
at its plant site in Nagara Falls, New York. As this Court is aware, the parties have experienced
great difficulties inplementing the TDU requirenent.

In order to finally resolve these difficulties, the proposed Mdification authorizes, in
accordance with applicable United States Environnmental Protection Agency (EPA) regul ations, the



incineration of sone of those wastes at pernitted facilities outside of New York State. Wth respect to
the renai ning wastes, if anal yses denonstrate that they already neet all applicable treatnment standards,
they may be disposed of without prior incineration, also at permtted facilities outside of the State.

It is inportant to note that, at this time, the United States and the State are only | odgi ng the
proposed Modification to the LCPCD with the Court. W will determ ne whether to formally request approval
by this Court of the Mdification only after we have published notice of the |odging of the proposed
Modi fication in the Federal Register soliciting public comments for a period of thirty days and eval uated
the comrents, if any, which are received.

In light of the long history in these matters, it would be helpful to briefly describe the LCPCD
incineration requirements and their origins as well as the subsequent regul atory changes giving rise to the
proposed Modification of the LCPCD.

LCPCD | NCI NERATI ON REQUI REMENTS

The LCPCD provides, in pertinent part, that if a TDU has not been constructed at OCC s plant site

in NNagara Falls, New York by June 1994, OCCis to subnmt for approval by the United States and the State a
report which, intra alia, proposes an alternative nethod for acconplishing thernal treatnent of Love Canal
Renedi al Wastes. See, LCPCD, Section VI.E., 37, pp. 37-40. In July 1994, the New York State Department of
Law (DQL) informed the Court that the Settling Parties to the LCPCD and the S-Area Landfill Consent Decrees
had agreed that OCC coul d defer submission of such a report pending OCC s efforts to negotiate a contract
with a commercial source |ocated outside of New York State for the incineration of wastes from several of
OCC s landfill sites, including Love Canal and the S-Area. Unfortunately, OCC s efforts to negotiate such a
contract were del ayed by a change in ownership of the facility in question.

includes the original LCPCD with the proposed nodifications inserted.

Because of changes in federal regulations since the entry of the LCPCD in 1989, however, there are
now several commercial facilities with the apparent capability of treating Love Canal and S-Area renedial
wastes. Fol |l owi ng di scussi ons and contract negotiations with certain of these facilities, OCC entered into
an agreenent with Rollins Environnental, Inc., for thermal destruction of these wastes. Accordingly, on
August 8, 1996, OCC submitted a Report pursuant to 37(a) of the LCPCD proposing Rollins' facilities as an
alternative nethod for thermal destruction of the Love Canal Renedial Wastes. Further, as the United
States and the State inforned the Court on August 12, 1996, that Report was accepted.

In the process of discussion of these issues, however, OCC requested that EPA and the New York State
Department of Environmental Conservation (DEC) agree that OCC should be able to make a denobnstration that
certain of the Love Canal Renedial Wastes with |ow | evels of contam nation can be di sposed, w thout prior
incineration, in a secure landfill permtted for the disposal of hazardous waste consistent with currently
applicabl e federal and state requirenents for |and disposal. For reasons di scussed bel ow, EPA and DEC
believe that further consideration of OCC s request is reasonable. However, since the LCPCD currently
requires that all Love Canal Renedial WAstes be incinerated, a nodification of the LCPCD will be necessary
to provide for the option of |and disposal w thout prior treatment, subject to a showi ng pursuant to 37 of
the LCPCD, as proposed to be nodified, that such an option is consistent with current federal and state
regul ati ons.

ORI G NS OF LCPCD | NCI NERATI ON REQUI REMENTS

When EPA published its proposed plan for the destruction/disposal of contam nated Love Canal sewer
and creek sedinents in August 1987, it proposed one part per billion (1 ppb) of dioxin as the action |evel
for determ ning whether the sewer and creek sedinments would be incinerated prior to being |andfilled.

Sedi ments that were contami nated at levels below 1 ppb were proposed to be disposed without prior treatnent
in an above-ground contai nment facility to be constructed at the denolition site of former residences



adj acent to Love Canal. During the adm nistrative comment period on the proposed renedy, the community
expressed a preference for the incineration of wastes with |evels of contami nation below 1 ppb of dioxin
over the alternative of containing these |ow | evel wastes w thout treatnent.

Further inquiry by EPA at that time into the issue of potential segregation of wastes above and
bel ow an action level, such as 1 ppb of dioxin, disclosed major problenms with inplenenting such a renedy.
It was anticipated that since the excavated creek sedinments would be as nmuch liquid as solid in form very
large dewatering facilities would be required to segregate the sedi nments for further analysis. Substantia
anal ytical problens, as well as greatly increased costs would be engendered in sanpling the creek sedinents
in situ. Mreover, renediation of the creeks woul d have been unacceptably del ayed. Accordingly, EPA
determ ned that segregating the wastes into high and | ow contam nati on categories for either incineration
or |land disposal, respectively, was not an inplenmentable option. EPA s Record of Decision (ROD), which was
i ssued on Cctober 26, 1987, therefore required that all sedinments be incinerated, notw thstanding the
actual |evel of contam nation

The 1989 LCPCD nodified the 1987 ROD primarily by noving the proposed incinerator fromthe Love
Canal Site to the OCC Plant Site, and by providing for storage of the wastes thee instead of at the Love
Canal Site. The LCPCD, however, adopted the ROD s requirenent of thermal treatment of all "Love Cana
Renedi al Wastes."

CURRENT SI TE Cl RCUMSTANCES AND REGULATORY REQUI REMENTS FOR WASTE TREATMENT AND DI SPCSAL

There have been many changed circunstances since the Settling Parties first attenpted to resol ve
these waste treatnment and di sposal issues. The reasons expressed in the 1987 ROD for EPA's deternination
that it would not be feasible to inplenent a treatnent renedy that would require segregation of wastes into
categories of high and | ow contami nation levels are no |longer relevant. The creeks have been since been
renedi ated; all dredged sedi ments have been dewatered and stabilized and are in storage at OCC s pl ant.

The action level of 1 ppb of dioxin that EPA had proposed in 1987 as the denarcati on between Love Canal

wast es that must be incinerated, as opposed to wastes that could be landfilled, subsequently has been
adopted as the applicable dioxin treatment standard in EPA regul ati ons pronul gated pursuant to the Resource
Conservation and Recovery Act (RCRA).

In addition to the dioxin standards, additional treatnment requirenents have been inposed by EPA RCRA
regul ations for approximately 200 additional hazardous constituents. Wste materials that are incinerated
must neet all of these RCRA treatnent standards before the residues fromthe treatnment can be
landfilled. |If residues fromincineration do not neet the treatnent standards, they nust be incinerated
again until they do, before they can be landfilled.

However, under the current universal treatment standard regulations, 40 C.F.R § 268.40, waste
material s which, without prior treatnent, have | evels of contanination | ow enough to nmeet all those
standards, which are prerequisites to |and disposal, can be | and-di sposed w thout such prior treatnent.

The rel ati onship between RCRA | and di sposal requirenents and hazardous waste site renedi ati on has been the
subj ect of further proposed EPA rul enaki ng. For exanple, EPA recently has proposed changes to RCRA

regul ations specifically to address contaninated soils (but not sedinents) from hazardous waste renediati on
sites. 58 Federal Register 48091 (Septenber 14, 1993) and 61 Federal Register 18780 (April 29, 1996).

Under certain circunstances, these EPA regul ations would allow for approval of a variance fromthe

treat ment standards

The proposed Mdification to the LCPCD refl ects these changed circunstances both with respect to the
states of the remedi ation at Love Canal and also with respect to the changes in federal regulations. Under
the Explanation of Significant Differences and the Mddification to the LCPCD, however, all Love
Canal nmaterials to be incinerated nust be thernally processed at facilities that have denonstrated 99.9999
percent destruction renoval efficiency (DRE) for dioxin surrogates nore difficult to incinerate than
di oxin, and which will be operated at that DRE. Finally, the proposed Mdification retains the flexibility
in the LCPCD for the selection of alternatives for the treatnment and di sposal of Love Canal Renedial Waste
fromanong alternatives that are "avail able."



The first shipnents of Love Canal wastes for off-site treatment were made during August, in
accordance with the existing provisions of § 37 of the LCPCD, as referenced in OCC s August 8, 1996 Report
pursuant to  37.

SOLI DS | NGl NERATOR NO LONGER NECESSARY FOR THE S- AREA REMEDI ATI ON

The disposal and treatnent issues discussed above also relate to the S-Area litigation in which a
Stipul ation on Requisite Renedial Technol ogy (the RRT Stipulation) was approved by this Court on April 12,
1991. The RRT Stipulation contained a Renedi al Waste Managenent Plan and rel ated m | estone schedul es.
Si nce the governnents were concerned that the existing liquids incinerator m ght not have sufficient
capacity to treat all the |iquids generated by the renedial program these provisions require OCC to revise
its pernit applications to also allow for the incineration of S-Area liquid wastes in the solids
incinerator to be constructed at the OCC Plant Site pursuant to the LCPCD.

Based upon assessnents whi ch OCC prepared, and the governnents reviewed, all parties to the RRT
Stipul ati on now believe that adequate capacity is available in OCC s existing liquids incinerator at its
Plant Site to treat all liquid wastes generated by the S-Area renediation. Alternatively, in the event
that there proves to be insufficient capacity in OCC s existing liquids incinerator to handle all S Area
renedi al wastes, sufficient commercial capacity is available elsewhere in the United States to treat S-Area
wastes w thout delaying the renedial installation schedule.

Thus, the parties have concluded that a solids incinerator will not be needed to address such liquid
wastes and that OCC will not be required to seek a permt to incinerate S-Area remedial wastes in an
on-site solids incinerator. Accordingly, the parties to the S-Area RRT Stipul ation do not believe that
incineration issues require any consideration by the Court with respect to the S -Area Landfill and, unless
otherwi se directed by this Court, will proceed to inplement the RRT Stipulation in conformty with the
under st andi ngs descri bed above.

Finally, we have al so considered whether any of the other decrees in cases before this Court
relating to OCC | andfill sites require nodification at this tine. |In our opinion, they do no. If this
Court shoul d have any questions, or would like the Settling Parties to provide further infornmation
concerni ng these matters, we would be pleased to respond to your questions or concerns. Qherw se we
request that this Court take no formal action until after the comment period on the proposed Mdification
to the LCPCD has cl osed; we have addressed the comments, if any are received; and we can nmake a
determ nati on whether to request approval of the LCPCD Modification described in this letter.

Thank you for your attention to this matter.

Very truly yours,
<I MG SRC 0296290A>
Encl osures: proposed Modification to LCPCD

cc: Parties on Service List

Geor ge Shanahan, Assistant Regional Counsel, United States
Envi ronnental Protection Agency, Region Il

Mary Pat Flemng, Chief, Gvil Dvision, Ofice of the
United States Attorney, Western District of New York
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SECOND MCDI FI CATI ON OF PARTI AL CONSENT DECREE ON REMEDI ATI ON
BETWEEN UNI TED STATES, STATE OF NEW YORK
AND OCCl DENTAL CHEM CAL CORPCRATI ON
I. Prelimnary Statenent

1. This Second Modification of Partial Consent Decree on
Renedi ati on between United States, State of New York and
Cccidental Chemical Corporation is | odged pursuant to Paragraph
89 of the Partial Consent Decree.
2. On Septenber 20, 1989, the Court entered the Partial Consent
Decree (LCPCD or Partial Decree) between plaintiffs United States
of America and State of New York and defendant Ccci dent al
Chem cal Corporation (OCC) (collectively, the Settling Parties)
in the above-referenced action concerning the Love Canal Landfill
(the Site).
3. The Partial Decree reflected the nodification through an
Expl anation of Significant Differences (ESD) of the terns of the
Record of Decision (ROD) relating to the Site, issued by the
United States Environmental Protection Agency (EPA) on Cctober

26, 1987 and made the ROD, as nodified, enforceable pursuant to



the Partial Decree.

4. The ROD, at pp. 26-27, ultimately selected a renedial action
alternative requiring the thermal treatment of all wastes
generated during renediation of the sewers and creeks in the
"Love Canal Area" (as this termwas subsequently defined in the
Partial Consent Decree).

5. As related in the ROD, at pp. 26-27, EPA had originally

sel ected a renedial alternative which required thernal treatnent
only for renedial wastes that were determned by testing to
contain 2,3,7,8-tetrachl orodi benzo- p-di oxi n (dioxin) at |evels
above one part per billion (1 ppb). Renedial wastes that did not
contain dioxin at |evels above 1 ppb would have been | and

di sposed. Subsequently, EPA promul gated regul ati ons which, inter
alia, have adopted the 1 ppb level for dioxin as the action |eve
that would require treatnent of remedial wastes prior to |and

di sposal of such wastes. 40 C.F.R § 268.40

6. The ROD, at pp. 18-19, determ ned, however, that the
segregati on of wastes above and bel ow the proposed 1 ppb action
l evel for dioxin would not be readily inplenmentable and woul d
unduly del ay the remedi ati on of the creeks in the Love Cana

Ar ea.

7. Accordingly, the ROD concluded at pp. 24-27, based upon
these inplenentati on problens, as well as public concern that
untreated wastes m ght be redi sposed at the Site, that all "Love
Canal Renedial Wastes," as that termwoul d be subsequently
defined in the Partial Consent Decree, would require thernmnal

treat nent.



8. Pursuant to the ternms of the Partial Consent Decree and an
ESD publi shed concurrently with the | odging of the Partia
Consent Decree on June 1, 1989, the Love Canal Renedi al \Wastes,

i ncl uding creek sedi ments, have been transported by OCCC to its
main plant in Nagara Falls, New York and are currently being
stored at that OCC pl ant.

9. EPA concurrently with the | odging of the Second

Modi fication of Partial Consent Decree on Renediation between
United States, State of New York and Cccidental Chem cal
Corporation has published or will cause to be published an

Expl anation of Significant Differences (1996 ESD) concerning the
changes to the selected remedial alternative to be effectuated by
the instant nodification to the LCPCD.

10. The 1996 ESD explains that, in light of the conpletion of
sedi ment renoval fromthe creeks and the adoption by EPA of the 1
ppb action level for dioxin, the segregation of remedial wastes
is now feasible, inplenentable, protective of human health and
the environnent, and cost-effective

11. EPA has proposed regul ati ons at 58 Federal Register 48091
(Sept enber 14, 1993) and 61 Federal Register 18780 (April 29
1996), which, if ultimtely promul gated, could, under certain
circunstances, nodify the standards for the treatnent and | and

di sposal of soils fromthe renediation of hazardous waste sites.



NOW THEREFORE, it is hereby ORDERED, ADJUDGED, AND DECREED
that the Partial Decree shall be nodified as follows (and as
indicated in the revised text set forth as Attachment A, hereto)
to allow for a determination, based upon further analysis of Love
Canal Renedi al Wastes, that sone of these wastes nmay be
segregated for disposal in facilities pernmtted, in accordance
with requirenents of all applicable federal and state law, for
the di sposal of hazardous wastes w thout prior thermal treatment:

Il. Second Modification of Partial Decree
12. Page 15, Section Ill, paragraph 3.ee., the definition of
"Renedi al Actions," starting on the second line therein, shall be
nmodi fied to include the underlined | anguage bel ow

as nodified herein and by the 1996 Expl anati on of

Significant Dfferences (1996 ESD) (Attachnent A to

this Second Modification to the Partial Consent Decree)

whi ch OCC conmits to perform pursuant
13. Page 16, Section IV. PURPCSE, Paragraph 5 shall be nodified

to add the following to the third line therein:

tenporary storage and thermal destruction or disposal
of Sewer and Creek sedinents .

14. Page 16, Section IV. PURPCSE, Paragraph 5 shall be nodified
to add and delete, as indicated, the following in the ninth l'ine
t herein:

destruction, other permanent treatment or disposal
of these materials, by ensuring .

15. Page 17, Section V.A , Paragraph 6, starting at |line 17
shall be nodified to include the underlined | anguage bel ow

and, where practicable, Large Debris, as, and if,
necessary to neet all applicable treatnent standards
required by federal and State |aw for the |and disposal
of such materials; (g) dispose of residues remaining
after thermal destruction of such wastes, as well as
any wastes that do not require treatment pursuant to
federal and State requirenments for the | and di sposal of
wastes, in accordance with all applicable | ans .



16. Page 18, Section V.A Paragraph 7 shall be nodified to
delete the word "and" on line 6 thereof and to add the underlined
| anguage as foll ows:
to Paragraph 16, all Plans and Specifications

approved by the Governnents pursuant to this Decree

and any report filed pursuant to Paragraph 37, bel ow,

and approved by the Governments or the Court
17. Page 22, Section VI.A. , Paragraph 22, second |line, should be

nmodi fied to add the underlined | anguage bel ow

ROD, as nodified by the 1996 ESD and this Decree, hy
i mpl enenti ng

18. Page 37, Section VI.E., Paragraph 37.a., shall be nodified to
strike the follow ng | anguage on lines 3 and 4:

within 30 days of the fifth anniversary of the | odgi ng
of this Decree

and to insert the followi ng underlined | anguage, in its place

by Cctober 15, 1996, and annually thereafter, submt to

19. Page 38, Section VI.E., Paragraph 37.a, shall be nodified to
add the followi ng underlined | anguage commencing on the fourth
line of page 38

thernmal destruction of Love Canal Renedial Wastes, or
the | and di sposal of such wastes without treatment to
the extent allowed by federal and state |aw, at another
facility or facilities.

20. Page 38, Section VI.E., Paragraph 37.b, commencing on the
fifth line thereof, shall be nodified to add the | anguage
under | i ned, bel ow

facility or operations, the analytical protocols and
sanpling plans (with appropriate statistica
justification for the nunber and | ocation of sanples)
to be utilized for purposes of determ ning conpliance
with |Iand di sposal requirenments pursuant to Subtitle C
of the Resource Conservation and Recovery Act and of
determning any petition by OCC to EPA pursuant to 40
C.F.R 8 268.44 for a variance fromsuch | and di sposa
requirenents with respect to certain Love Cana

Renedi al wastes, and the manner and schedul e for



i npl enenting the nethod, and a detail ed description of
all other alternative .

21. Page 39, Section VI.E., Paragraph 37.c shall be nodified as
foll ows commencing on the fifth Iine of page 39:
government approval s necessary to destroy, treat, or
di spose of materials, or residues fromthe treatnment of
such nmaterials, with physical and chem cal
22. Consistent with the above changes, the Certification
provi sion contai ned on Pages 40-41, Section VI.F., Paragraphs
39.d and 39.e shall be construed to allow OCC to certify, as
appropriate, to the |land disposal of waste naterials without
treat ment where such disposal is in accordance with federal and

state regul ations for the | and disposal of waste materials.

I1l1. Publication of Notice of Lodging, Opportunity to
Comment and Entry

23. This Mdification shall be lodged with the Court for a
period of 30 days for public notice and comment. The United
States reserves the right to withdraw or withhold its consent if
the comrents regarding this Decree disclose facts or

consi derations which indicate that this Mdification is

i nappropriate, inproper, or inadequate.

SO CRDERED TH' S DAY CF Cctober, 1996.

JOHAN T. CURTIN
United States District Judge

The Parties herein, through their undersigned
representatives, who are authorized to enter into this Second
Modi fication of Partial Consent Decree on Renediation between
United States, State of New York and Cccidental Chem cal

Corporation, sign as foll ows:



FOR THE UNI TED STATES OF AMERI CA

LA S J. SCH FFER

Assi stant Attorney Ceneral

Envi ronnent and Natural Resources
Di vi sion

<I M5 SRC 0296290B>

PATRI CK H. NeMOYER
United States Attorney

<I M5 SRC 0296290C
<I M5 SRC 0296290D>
<I M5 SRC 0296290E>

DENNI' S C. VACCO
Attorney Ceneral of the
State of New York

<I M5 SRC 0296290F>
FOR OCClI DENTAL CHEM CAL CORPORATI ON:

Pl PER & MARBURY LLP.

Thomas H Truitt

Steven K. Yabl onski

Ant hony L. Young

1200 Ni neteenth Street, N W
Washi ngton, D.C. 20036-2430

and

PH LLI PS, LYTLE, H TCHCOCK,
BLAI NE & HUBER

Paul B. Zuydhoek

3400 Marine Mdland Center
Buf f al o, New York 14203

and

PH LLI PS, N ZER, BENJAM N,
KRI M & BALLON

Ceor ge Berger

Martin B. Wasser

666 Fifth Avenue

New York, New York 10019

<I M5 SRC 0296290G>



Attachnment A

CHANGES TO LANGUACE
LOVE CANAL PARTI AL CONSENT DEGREE

Page 15, Section |Il, Paragraph 3.ee:

ee. "Renedial Actions" neans those renedi al measures authorized by the 1987 ROD, as nodified
here, and by the 1996 Expl anation of Significant Differences ("1996 ESD') (Attachment B to this
Second Modification to the Partial Consent Decree) which OCC conmts to performpursuant to this
Decr ee.

Pages 15 and 16, Section IV, PURPOSE, Paragraph 5:

5. The purpose of this Decree is to protect the public health, welfare, and the environnment by
providing for the tenporary storage and thermal destruction or disposal of Sewer and O eek Sedinents
and certain other waste materials that have been or will be generated during renmedi ati on of the Love
Canal Area, by providing a schedule and franework for OCC to assune responsibility for the renoval of
Love Canal Renedi al Wastes fromthe Love Canal Site and for tenporary storage and thermnal
destruction, other permanent treatnent or disposal of these materials, by ensuring that the Wrk
required by the Decree is perfornmed in a timely and proper manner so as not to delay the present
schedul e for excavation of the creeks and the storage of creek sedinents as adopted by NYSDEC, and by
ensuring that the Governnents are reinbursed for all costs incurred in connection with the activities
carried out under, or with respect to, this Decree, as provided herein.

Page 17, Section V.A , Paragraph 6:
A. Commitnent to Perform Renedial Actions

6. OCC shall performthe follow ng Remedi al Actions and related work: (a) receive or pick up,
process, and, if necessary, temporarily store at the Love Canal Site, Sewer Sedinents, Creek
Sedi nents, and Large Debris; (b) pick up, and prepare for transportation to the OCC Plant Site, O8M
Wastes and LTF Sludge; (c) diligently seek permts for a Centralized Storage Facility at the OCC
Plant Site for storage of, anobng other things, Creek Sedinents, Sewer Sedinents, Large Debris, and
&M Wastes, and, if the permts are issued, operate the facility; (d) transport all Love Canal
Renedi al Wastes to the OCC Plant Site for tenporary storage and thermal destruction or other
permanent treatment; (e) diligently seek pernmits for an incinerator at the OCC Plant Site to
thermal |y destroy, anong other things, Sewer Sedinents, Creek Sedinments, and O&M Wastes and, if the
permts are issued, construct and operate the incinerator; (f) thermally destroy Creek Sedinments,
Sewer Sedi ments, O&M Wastes, LTF Sludge and, where practicable, Large Debris, as, and if, necessary
to neet all applicable treatment standards required by federal and State law for the | and di sposal of
such materials; (g) dispose of residues renmaining after thernmal destruction of such wastes, as well
as any wastes that do not require treatnent pursuant to federal and State requirenents for the |and
di sposal of wastes, in accordance with all applicable aws and regul ations; and (h) reinburse the
CGovernnents for all costs incurred not inconsistent with the NCP in connection with the activities
carried out under, or with respect to, this Decree.

Page 18, Section V.A., Paragraph 7:

7. OCC shall conplete the Remedial Action and Wrk referred to in Paragraph 6, above, and nore
particularly set forth in Section VI, below, in accordance with the standards, specifications, and
requirenents, and within the tinme periods, prescribed in Section VI, the Project Schedul e approved
pursuant to Paragraph 16, all Plans and Specifications approved by the Governnents pursuant to this
Decree, and any report filed pursuant to Paragraph 37, below, and approved by the Governments or the
Court.

Page 22, Section VI.A , Paragraph 22:

22. OCC shall finance and performportions of the 1987 ROD, as nodified by the 1996 ESD and this
Decree, by inplenenting the Remedi al Actions and Work specified in Paragraph 6 and nore fully set
forth in Subsections B through F, bel ow.

Pages 37 and 38, Section VI.E., Paragraph 37.a.:



37. a. If the TDUis not permtted and operational within five years after the | odging of the
Decree, OCC shall, by Cctober 15, 1996, and annual ly thereafter, submt to the Governnents for their
approval a report proposing an alternative nethod for acconplishing thernal destruction of Love Canal
Renedi al Wastes at the OCC Plant Site. If no alternative nethod for acconplishing therna
destruction at the OCC Plant Site is avail able, OCC shall submt to the Governnents for their
approval a report proposing an alternative nethod for acconplishing thernal destruction of Love Canal
Remedi al Wastes, or the |and disposal of such wastes without treatnent to the extent allowed by
federal and state law, at another facility or facilities. If no alternative nethod for acconplishing
thermal destruction of Love Canal Renedial Wastes at another facility is available, OCC shall submt
to the CGovernnents for their approval a report proposing an alternative nmethod for permanent
treatment of the Love Canal Renedial Wastes which, at a mininmum shall permanently reduce the
nmobility and toxicity of the wastes and nmeets all applicable I egal requirements, or explaining why no
such alternative method is avail abl e.

Page 38, Section VI.E., Paragraph 37.b.

b. The report required to be submtted pursuant to subparagraph (a) shall include, at a m ni num
a detailed description of the alternative nethod proposed by OCC, including the technol ogy and/ or
facility to be used, the location of the facility or operations, the analytical protocols and
sanmpling plans (with appropriate statistical justification for the nunber and | ocation of sanples) to
be utilized for purposes of determ ning conpliance with | and di sposal requirements pursuant to
Subtitle C of the Resource Conservation and Recovery Act and of determ ning any petition by OCC to
EPA pursuant to 40 CF. R 8§ 268.44 for a variance fromsuch |and disposal requirenments with respect
to certain Love Canal Renedial wastes, and the manner and schedul e for inplenmenting the nethod, and a
detailed description of all other alternative methods exam ned by OCC and the basis for OCC s
determ nation that such nmethods are not avail able

Pages 38 and 39, Section VI.E., Paragraph 37c.

c. For purposes of this paragraph, a nmethod is "available" if (i) it has been effectively
utilized on a full-scale basis to destroy or permanently treat wastes with physical and chem ca
characteristics that are simlar to those of the Love Canal Renedial Wastes, (ii) there is sufficient
capacity to treat the Love Canal Renedi al WAastes and adequately di spose of the treatnent residues
within a reasonable period of time, (iii) personnel and ancillary equi prent necessary to inpl enent
the nethod are commercially available, (iv) in the case of an off-site facility, the owner or
operator of the facility holds all governnent approvals necessary to destroy, treat, or dispose of
materials, or residues fromthe treatnent of such materials, with physical and chem ca
characteristics that are simlar to those of the Love Canal Renedial Wastes, and (v) in the case of a
comrercial facility, the charges for treatnment or destruction do not exceed the fair market rate for
such treatment or destruction or, if not market rate exists or can be inferred, the charges are not
di sproportionate to the costs incurred by the facility for treatnent or destruction.



